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Programme

• Brief history of the MCA and Law Commission reforms 

(including LPS)

• Recent developments (End of Life Care, Media Issues)

• Capacity – who assesses, what should be assessed, 

fluctuating capacity, identifying executive capacity, 

cautionary tales

• Best Interests – the impact of human rights, community 

options, deprivation of liberty

• Tricky areas –children and young people, obstetrics and 

interface between the MCA and MHA

• Court of Protection – procedural issues, evidence, 

preparation



Introduction to MCA 2005

• Put common law principles on a statutory footing:

• the doctrine of necessity

• the test for incapacity

• best interests requirements

• advance decisions to refuse treatment

• Introduced substituted decision making:

• Lasting Powers of Attorney

• Deputy

• Court of Protection

• Independent Mental Capacity Advocates

• Deprivation of Liberty Safeguards



‘A visionary piece of legislation’, or

• Our evidence suggests that capacity is not always assumed 

when it should be [and] … . The concept of unwise decision-

making faces institutional obstruction due to prevailing 

cultures of risk-aversion and paternalism

• ‘when, if ever, is it right to make a decision on behalf of 

another person against their will?’

• Deprivation of Liberty safeguards: “not fit for 

purpose”

• ‘A dark, secret court…’

• Cost



Liberty Protection Safeguards

• Responsible Body (RB) linked to residence:

• Hospital – Hospital Manager

• CHC- CCG

• Other- relevant local authority

• Conditions

• 18+

• Lack capacity  to consent

• Unsound mind

• Arrangements are necessary and 

proportionate



Overview

• Appropriate person / IMCA – RB to take all reasonable 

steps to ensure representation for P (if satisfied in best 

interests)

• AMCP replaces BIA  but limited to  when “it is 

reasonable to believe that the person cared for does not 

wish to reside in that place …or to receive that care”

• Greater role for care homes

• Statement  to RB re conditions and consultation 

• RB pre-authorisation review 

• 12 month review to three yearly renewal



Scope of a clinician’s duty of care

• A clinician has a common law duty of care to his 

or her patients.

• Clinicians must uphold a patient’s human rights

• Article 2: Right to Life

• Article 3: Freedom from torture

• Article 5: Freedom

• Article 8: Right to privacy and family life



Issues?

1. Definition of Deprivation of Liberty

2. 16/17 year olds

3. Unsound Mind

4. MHA /MCA Interface

5. Care Homes

6. Article 8 Considerations

7. Best Interests

8. Consultation with P



Limits to when to provide care

• A clinician cannot be obliged to provide 

treatment that he or she does not believe to be 

in that patient’s best interests.

• If a patient is capable and a clinician is not 

prepared to give the treatment requested, he 

or she should seek a 2nd opinion and/or find 

an alternative clinician

• If a patient is incapable, treatment should be 

given in the patient’s best interests. 

• A serious dispute about best interests should 

be resolved by the Court



Best interests and end of life (1)

• Article 2 obliges public authorities to uphold a 

person’s right to life

• The right is not absolute

• Preservation of life is a powerful factor in 

assessing best interests, but is not 

determinative

• Consider if proposed treatment is:

• Futile

• Overly burdensome, or

• Has no reasonable prospect of success



Best interests and end of life (2)

When assessing best interests:

“decision-makers must look at [the patient’s] welfare in the 

widest sense, not just medical but social and psychological; 

they must consider the nature of the medical treatment in 

question, what it involves and its prospects of success; 

they must consider what the outcome of that treatment for 

the patient is likely to be; they must try and put themselves 

in the place of the individual patient and ask what his 

attitude to the treatment is or would be likely to be; and 

they must consult others who are looking after him or 

interested in his welfare, in particular for their view of what 

his attitude would be”.



Aintree –v- James [2013] UKSC 67

• First case involving MCA to go to Supreme 

Court

• Request for declaration that in best interests to 

withhold invasive treatment and CPR from seriously 

ill patient who had been in ICU for 7 months and was 

incapable

• Patient’s wishes, feelings etc are not determinative 

but of central importance

• Best interests test formed not from what reasonable 

person would think but from patient’s viewpoint in 

holistic way based on his values, likes, principles



Care at the end of life

• Re A(A child) [2016] EWCA Civ 759

• In cases involving children the principles in 

Aintree are relevant:

− Best interests at relevant time

− Look at welfare in widest sense

− Presumption in favour of life, but not absolute

• Royal College Guidelines
http://adc.bmj.com/content/100/Suppl_2/s1.full.pdf+html



Care at the end of life (continued)

• Re O [2016] EWCOP 24

• Cumbria CCG –v- S [2016] EWCOP 32

• Avoid unnecessary delay but secure 

diagnosis in PVS/MCS cases prior to 

application

• Balance sheet is useful, but each factor must 

be considered separately and given its own 

weight

• Treatment cannot be dictated by family, 

courts or parents



Use and weigh information

• Kings College Trust –v- C & E [2015] EWCOP 

80

• Refusal to accept life-sustaining dialysis 

following failed suicide attempt

• “the capacity to engage in the decision-

making process itself and to be able to see 

the various parts of the argument and to 

relate one to another”

• In relation to capacity the issue must be 

looked at from the individual’s standpoint



Wye Valley –v- B [2015] EWCOP 60

• B had chronic foot ulcer. 3 years life expectancy 

with amputation, death if no operation

• Judge held no limit to weight to be attached to 

his wishes, feelings etc. 

• No s.4 hierarchy in checklist

• Incapacity not an on/off switch for his rights and 

freedoms. His wishes not necessarily 

outweighed by presumption of life



Court involvement?

Re M [2017] EWCOP 19

DLAA –v- Briggs [2017] EWCA Civ 1169

• M suffered Huntingdon’s disease with no prospect of 

improvement

• Family and doctors in agreement that in best interests of 

M to withdraw ANH

• Briggs suffered catastrophic road accident

• He could have attained a ‘best case scenario’ whereby 

he was incapable, happy, able to make simple choices 

but be severely physically impaired needing 24/7 care 

full care.



Briggs/Re M continued

• In both cases the court concluded that ANH 

could be withdrawn

• In both cases it was suggested this could be 

without a court application



An NHS Trust –v- Y [2018] UKSC 46

• Whether a court order must always be obtained 

before clinically assisted nutrition and hydration 

can be withdrawn

• No common law requirement to seek a court 

declaration to withdraw or withhold life-

sustaining treatment

• Code of Practice to MCA does not say it is 

mandatory to do so

• European Convention jurisprudence does 

not do so



Practical implications

• Ensure: 

• views of family and carers are canvassed as 

to best interests of P

• Up to date diagnosis (SMART, WHIM tests)

• Adhere to Royal College guidance

• Court sanction only needed where serious 

dispute cannot be resolved by other means



MCA and CoP – What do you 

need to know?



Fundamental Issue

HOW IS THE DECISION I AM MAKING OR THE 

ACTION I AM TAKING LAWFUL?



ECHR

Two main rights *

1. Article 8 – right to personal integrity/autonomy and 

family life;

2. Article 5 – right to freedom of movement

*for the purposes of the MCA 2005



Article 8

Everyone has the right to respect for his private and family
life, his home and his correspondence.

Art. 8(1)

There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with
law and is necessary in a democratic society…for the
protection of health or morals or for the protection of the
rights and freedoms of others.

Art. 8(2)



Article 5

Everyone has the right to liberty and security of person.

No one shall be deprived of his liberty save in the following

cases and in accordance with a procedure prescribed by

law:

• e. the lawful detention of persons of unsound mind

Article 5(1)



Article 5(4)

Everyone who is deprived of his liberty by…detention shall

be entitled to take proceedings by which the lawfulness of

his detention shall be decided speedily by a court and his

release ordered if the detention is not lawful.



Human Rights Act 1998

• Unlawful for a public authority to act in a way which is 

incompatible with a Convention right (s.6(1))

• Public authority is any person certain of whose functions 

are functions of a public nature (s.6(3)(b):

• Obvious public authorities – NHS Trust, CCG, Local 

Authority

• Not so obvious – GP, care homes



MCA in Practice

1. Does the person lack capacity?

2. What am I proposing to do; what does it involve?

3. Is in their best interests?

4. Does it interfere with their rights under Article 8?

• What is my lawful authority for that interference?

5. Does it involve a deprivation of their liberty?

• What is my lawful authority for that interference?



1. Does the Person lack 

capacity?



Capacity: the basics

• Presumption of capacity

• Time and issue specific

• The test for capacity is the same for every decision;

• What fluctuates is the "relevant information" that P

needs to be able to understand, retain and weigh in the

balance;

• Ultimately, it is a matter for the assessor to determine

the "relevant information" for the particular decision



Should I be assessing capacity?

• S.5 protection – “reasonable belief”:

• P lacks capacity; and

• It is in P’s Best Interests;

• Chp. 4 MCA CoP – advises to get specialist 

opinion

• Final decision lies with the person seeking to 

rely upon s.5 protection

• Ultimately the Judge is the final arbiter (A County 

Council v KD and L [2005] EWHC 144 (Fam)) 

It’s only your opinion, to the best of your 

knowledge and belief.



The DD Experience
• Antenatal Care and Assessments = 4

• Mode of Delivery = 4

• Contraception = 4

• Litigation = 1

Face to face assessments; review of the records; impact of 

information from third parties.

Consultant Psychiatrist x2, Consultant Clinical 

Psychologist, Consultant Obstetrician & Gynaecologist, 

Nurse Practitioner in Contraceptive Health

AND 2 reports from an Independent Expert Consultant 

Psychiatrist
The Mental Health Trust & Ors v DD & Anor [2015] EWCOP 4



Striking the Balance

EMPOWERMENT

vs.

PROTECTION



MCA Principles

• S.1 MCA 2005

Support: (3) A person is not to be treated as 

unable to make a decision unless all 

practicable steps to help him to do so 

have been taken without success.

The “orphan principle”?



Reasonable Steps…

• Before the assessment:

• Education, education, education

• At the assessment:

• Time, place, environment, people



DE Example Education Plan
Session 

Number 

Proposed 

Session 

Date 

Topic(s) to Cover Summary of Session 

1 10.04.16 

The Mechanics of the Act: 

 Identifying private parts of male and female body 

 Identifying different sexual behaviours/positions, namely sexual intercourse is when a man puts his penis into the 

woman’s vagina; 

 The man’s penis is erect when he has sex (know the difference between hard & soft). 

 The man may ejaculate during sex; 

 When a man ejaculates, a liquid is emitted (and that this liquid is not blood or urine); 

 That liquid that is emitted is called semen (can call it another name/use slang) 

 

2 15.04.16 

Proximate Health Risks: 

 The act of sexual intercourse can cause disease and infection to be transmitted; 

 The particular infections or diseases that could be transmitted; 

 How the transmission of particular infections can occur (e.g. by intercourse, or merely by physical contact); 

 The types of problems and symptoms STIs can cause (e.g. soreness, inflammation and discharge) using visual 

information as a concrete guide. 

 Not necessary for him to name specific STI/STDs, however the ability to do so would indicate a degree of knowledge. 

 What to do if experiencing symptoms 

 Condoms can prevent the transmission of some diseases and infections 

 How to use a condom- demonstrate using a model 

 

3 22.04.16 

Pregnancy: 

 Heterosexual sexual intercourse can result in the woman becoming pregnant; 

 Heterosexual sexual intercourse can result in the woman having a baby; 

 This can occur because the man’s semen entered the woman’s body; 

 The semen contains sperm; 

 When sperm and a woman’s egg meet, this can result in an embryo being formed, leading to the birth of a baby; 

 Being pregnant means a woman having a baby in her womb/inside her body; 

 That the man who has had sexual intercourse with a woman which has caused pregnancy is the father of the baby; 

 Contraception, namely condoms, can prevent pregnancy 

 

4 24.04.16 

Choice: 

 Sex is private, intimate act which is different to other forms of contact; 

 If someone asks you to have sex with them you can say yes or no; 

 If you tell someone you don’t want to have sex with them, but they have sex with you anyway, that is not allowed. 

 It is illegal to someone to have sex with another person who does not consent 

 

An NHS Trust v DE [2013] EWHC 2562



Tailor your “Support”

• What are P’s specific impairments?

• What can you do to mitigate/ameliorate their 

impact?

Find out what is going on underneath the decision-

making and think “outside of the box” as to how 

you can support P or how you can trigger P to 

support themselves.



Worked Example: ABI & Impulsivity

• What is impulsivity?

• an immediate response to a stimulus;

• How does it impede capacity?

• inability to detach/disengage from stimulus to 

consciously reflect;

• unable to use or weigh “relevant information” 

other than the overwhelming stimulus;

• inability to “create space” so there is no 

“time” to weigh up the decision.



Grace

• Has an ABI and receives a disability allowance 

through which she hires support workers;

• Interview scenario question:

“You go to a department store with Grace. Next 

thing you know, Grace has an armful of dresses 

that are not in her style or her size. She wants to 

buy them. What do you do?”



What are the wrong 

answers?



What is the right answer?



Grace’s Technique

• Take photographs of all of the clothes;

• Encourage Grace to come out of the 

department store and go to a café with you;

• Go through all of the photos with Grace and 

decide if she still wants to buy them.

I.e. create the time and space for Grace so that 

she can step away from the impulse and make a 

decision.

Essex Autonomy Project - https://autonomy.essex.ac.uk/

https://autonomy.essex.ac.uk/


Test for Capacity

It is a two stage test:

i. (Diagnostic Test) Is there an impairment of or

disturbance in the functioning of P's mind or brain? (her

cognitive condition/diagnosis) (s.2)

ii. (Functional Test) Does the impairment or disturbance

mean that P is unable to make the decision? (s.3)

PC and NC v City of York Council [2013] EWCA Civ 478

DL v A LA [2012] EWCA Civ 253



Functional Test: Can P:

• Understand the information relevant to that decision?

(Does P have a general understanding of what

decision/s she needs to make and why she needs to

make it?)

• Retain that information? (Can P hold the information in

her mind long enough to use it to make an effective

decision?)

• Use or weigh that information as part of the process of

making the decision? (Sometimes people can

understand information but an impairment or

disturbance affects their ability to weigh up the options

available and their risks/benefits)

• Communicate her decision?



What is the “Relevant Information”?

CC v KK and STCC [2012] EWHC 2136

“salient details” not all the “peripheral details”

• Where decision is between two choices, “relevant

information” includes those choices – e.g. decision on

residence wasn’t between (1) remain in care home or

(2) own home with no support; but (1) remain in care

home or (2) own home with x, y, z package.

Key = clearly set out in his/her assessment what

he/she considers to be the "relevant information"

upon which his/her assessment is based.



Relevant Information: Specific 

Guidance

There are some decisions for which the "relevant

information" has been considered specifically by the Courts

and from which some guidance can be drawn:

i. Litigation

ii. Sexual relations / Contraception

iii. Marriage

iv. Informal admission to hospital for treatment for a

mental disorder



SB Experience

• Judge is final arbiter of capacity and can

determine contrary to all written evidence:
• Treating Consultant Psychiatrist

• Independent Expert Consultant Psychiatrist

• Mother

• Husband

• Official Solicitor

• P gave evidence for 4 -5 hours in Court

• Low bar for capacity

• Can have capacity to litigate but lack capacity 

for the subject matter – R.147
Re SB [2013] EWHC 1417 (COP)



Fluctuating Capacity

• Capacity is time specific;

• Can the decision wait?

• Advance decision-making and planning.



Eat, sleep, wake; Repeat

• Avoid “Ctrl + Alt + V”

“The fact that there was a large amount of 

repetition in his successive assessments leads me 

to question whether he was in fact making a fresh 

assessment on each occasion he was called upon 

to do so.”

Baker J CC v KK [2012]



Coercion vs. Incapacity

LB Redbridge v G (2014) EWHC 485 (COP)

• Person has capacity but capable wish is overridden by

undue influence = duress and coercion = inherent

jurisdiction;

• Person lacks capacity due to inability to weigh the

information because of the interaction of the situation-

specific and person-specific link to the disturbance in

the functioning of mind or brain = capacity issue = MCA

and CoP.



2. What am I proposing to do?



Pause and take stock…

• What do you need to do?

• Why do you need to do it?

• How are you proposing to do it?

• Who will be involved?

• Where will it happen?

• When will it happen?



3. Is it in their best interests?



Acting in best interests (1)

• Consultation is not akin to veto

• “Reasonable consultation”:

• Who needs to be consulted?

• How should they be consulted?

• What do they need to be consulted on?



Acting in best interests (2)

• Will P regain capacity?

• P's past and present wishes and feelings;

• The beliefs and values that would be likely to influence P's decision if she had

capacity.

• Any other factors that she would be likely to consider if she were able to do so.

• All the wider circumstances, for example:

• Impact upon her wider recovery;

• Any pain or discomfort that she might be suffering.

• Views of:

• Family;

• Anyone named by P as someone to be consulted on the matter in question or

on matters of that kind;

• Anyone engaged in caring for P or interested in her welfare:

• Wider clinical team at provider;

• Any donee of a lasting power of attorney granted by P.



Protection for acting in best interest

S.5 MCA provides protection for acts done, as long as:

1. Reasonable steps taken to check P lacks capacity; and

2. Professional reasonably believes that the act/decision is

in P’s best interests.



Avoid the “protection imperative”

Peggy Ross 

• 82 year old lady living in residential care home 

– mixed dementia;

• Her partner (of 20 yrs) planned a 16-day 

Mediterranean cruise;

• They’d been on around 50 cruises together –

had booked this one whilst on the last one;

• Cardiff City Council went to Court on Friday –

due to embark on Monday



Peggy Ross – the Judgement

• Not a “life-changing” decision; a decision between 2 evils or a 

decision that someone would be likely to agonise over;

• Put simply, it is a choice of whether or to on holiday or not, in 

familiar circumstances, with one’s companion of two decades;

• Carers and Council focussed on her safety with “disproportionate 

emphasis”;

“[the Council’s approach]… smacked of saying that her best interests 

were best served by taking every precaution to avoid any possible 

danger without carrying out the balancing exercise of considering the 

benefit to Mrs Ross of what, sadly, may be her last opportunity to enjoy 

such a holiday…”

His Honour Judge Masterman (02.11.11)



CC –v- KK & STCC [2012] EWHC 2136

• 82yr old lady, with vascular dementia, 

Parkinson’s Disease and left-sided paralysis 

(from diphtheria inoculation as a child) residing 

in care home but wanted to return to own home.

• Council asserted incapacitated and in BI to 

remain in care home;

• “Protection imperative” = the (understandable) 

need to protect the vulnerable person;

• All professionals incl. IE agreed incapacitated



Balance: Protection vs. Empowerment

• (Over) protection = failure to carry out detached 

and objective capacity assessment (greater 

weight to physical security with less importance 

on emotional security and comfort)

vs. 

• (Over) empowerment = influenced by sympathy 

for P’s wholly understandable wish



KK – the Judgement

• KK may have underestimated/minimised some 

of her needs, not to the extent she lacked 

capacity;

• “The emphasis must be on sensible risk appraisal, not 

striving to avoid all risk, whatever the price, but instead 

seeking a proper balance.”

“What good is it making someone safer if it merely 

makes them miserable?”

Munby LJ “Safeguarding and Dignity: Protecting Liberties – When is 

Safeguarding Abuse?” 2012



Impact of Religious Beliefs

• Nottinghamshire Healthcare NHS Trust v RC 
(2014) EWHC 1317 (COP)

• A blood transfusion was considered to be treatment 

for a mental disorder (s.63) but imposing it would be 

‘a denial of a most basic freedom’

• Re IH (Observance of Muslim Practice)

[2017] EWCOP 9

• Issue of whether it was in the best interests of IH to 

observe Ramadan and to undergo shaving of pubic 

and axillary hair.



Impact of UNCRPD – Wishes and Feelings

United Nations Convention on the Rights of Persons 

with Disabilities 

• Article 12(4):

States shall ensure that all measures that relate to the exercise of

legal capacity provide for appropriate and effective safeguards to
prevent abuse in accordance with international human rights law. Such

safeguards shall ensure that measures relating to the exercise of legal
capacity respect the rights, will and preferences of the person, are free

of conflict of interest and undue influence, are proportional and
tailored to the person's circumstances, apply for the shortest time

possible and are subject to regular review by a competent,
independent and impartial authority or judicial body. The safeguards

shall be proportional to the degree to which such measures affect the
person's rights and interests. (our emphasis)



Article 12.4 UNCRPD in the ECtHR

AM –v- Finland [2017] ECHR 273

• AM wanted to move to remote part of Finland; 

his ‘mentor’ felt it was in his best interests to 

stay where he was.

• Court held that decision by mentor was lawful:

• Tailored to specific individual circumstances;

• Careful and concrete consideration of all 

relevant aspects; and 

• Balance between dignity and need to protect.



Summary

• No one part of the best interests test takes 

priority, but the wishes of P are a form of ‘first 

among equals’

• Avoid the protection imperative, but watch your 

back…

• Professionals have the final say but will be 

increasingly required to follow guidance

• Increasing need for professionals to be clear 

about what is not available



4. Does it interfere with their 

rights under Article 8?



Types of Potential Article 8 Interferences

• Decisions on residence, care, contact and activities 

being made by others;

• Medication to control behaviour;

• High levels of support for many ADLs;

• Real-time monitoring – e.g. supervision, CCTV, 

other assistive technology, door sensors, location 

devices, movement sensors, bed alarms;

• Covert medication

• Restriction on access to the outside world – e.g. 

internet access, telephone calls, correspondence



J Council v GU [2012] EWHC 3531 

(COP)

To be "in accordance with the law" the interference must

satisfy four features:

1. Have a basis in national law

2. Be accessible to the person concerned

3. Have foreseeable consequences

4. Be compatible with the rule of law



What is “law” for Article 8 

justification?

• Statute

• Regulations

• Rules of European law

• Common law

• Rules of a professional body

• Policies of or overseen by a public authority



Rule of thumb with Article 8

The more invasive and/or the more frequent the

interference, the more likely it is that a detailed policy will

be required to regulate that interference and that it will

need the declaration of the Court of Protection rather than

a normal best interest decision.

Cf. Not every case where there is some interference with 

Article 8 rights will require detailed policies with oversight 

by a public authority.



Covert Medication

AG –v- BMBC [2016] EWCOP 37

• Guidance from the court on use of covert medication:

• Where a covert medication policy is in place there 

must be consultation with professionals and family;

• Identify the treatment in the Assessment or 

Authorisation;

• Regular reviews (monthly), especially where change 

of medication

• Involve the RPR



Rationale and Practical Effect

• Increasing importance for Article 8;

• DoLS SA do not authorise Article 8 

interferences;

• Article 8 ECHR allows interference where 

proportionate, reasonable 

• Involve P;

• Do not use blanket approach;

• Try and identify relevant factors;

• Balance need to protect against principles of 

promoting dignity, autonomy, least restriction;

• Demonstrate reasons for decision.



Bevan Brittan’s CCTV Knowledge 

Pack

Comprehensive Knowledge Pack:

• Explanation of the legal frameworks;

• Practical steps and guidance on policies, 

procedures and processes;

• Quick reference checklist;

• Specific guidance for adults, young persons and 

children;

• Fixed fee.



5. Does it interfere with their 

rights under Article 5?



What does this mean?

….You need a legal framework for depriving someone of

their liberty.

In England and Wales, for adults who require a deprivation

of liberty due to their mental disorder, you have the

following legal frameworks:

1. MHA

2. MCA - DoLS/CoP

3. Inherent Jurisdiction

4. Doctrine of Necessity



Best interest decisions and DoL

• A best interest decision under s.4:

• can include restraint

• cannot amount to a DoL (s.4A)

• Exception = life sustaining treatment (s.4B)



How do you identify a DoL?



Restraint or a deprivation?

• Restraint: an act which is intended to restrain

• Necessary to prevent harm to P

• Proportionate response to likelihood and

seriousness of that harm

• Includes use or threat of force

s.6 MCA 2005

• Deprivation of liberty:…….



Elements of a DoL

All three of the following must be met:

1. Objective Element – Does the degree and intensity,

type, duration, effects and manner amount to a DOL?

2. Subjective Element – Valid consent to the confinement

prevents a DOL – must have capacity;

3. State Involvement - Is the State responsible for the

confinement?

Storck v Germany (2005) 43 EHRR 66

“there must be a confinement for an appreciable period,

which is non-consensual, at the behest of the State.”

Mr Justice Mostyn



Restraint vs DoL in practice

Commissioner of Police for the Metropolis v ZH 

[2013] EWCA Civ 69

• 19 year old man with autism and epilepsy. 

• Police called to swimming pool to deal with his 

behaviour. 

• Police not aware of MCA, relied on necessity



The Acid Test – a reminder

Supreme Court’s acid test:

“Whether a person is not free to leave and is

under continuous supervision and control”

Cheshire West and Chester Council v P [2014] 

UKSC 19



Acid test: What does it mean?

Not free to leave?

• If unable to permanently relocate without the 

permission of a person responsible for care

• If unable to come and go as desired

Continuous supervision and control?

• If the person responsible for the care has a plan 

in place which means he always needs to know 

where the incapable person is and what he is 

doing at any one time



ECHR factors still apply

Non-negligible period of time

• Will vary according to the circumstances. The 

more intense the restriction, the shorter the 

period will be before it becomes a deprivation

• A starting point may be a local policy. Allow for 

calibration according to circumstances

Imputable to the State

• Where the State is directly responsible, or is 

aware of the deprivation



Care Homes and Private Arrangements

SCC –v- SRK [2016] EWCOP 27

• Objective DoL in care home can be “imputable 

to the State” even if privately funded and no 

input from any public authority;

• Positive duty on “public authorities” to 

investigate and supervise packages of care 

proactively – including, identifying those 

requiring regularisation;

• Court of Appeal dismissed the appeal.



Residual Liberty

• Even where a deprivation of liberty is 

authorised, a person retains “residual liberty”

• Seclusion:

“Seclusion refers to the supervised confinement of 

a patient, away from other patients, in an area 

from which the patient is prevented from leaving..”

Para 26.103 MHA Code of Practice



Bevan Brittan’s Seclusion 

Knowledge Pack

Comprehensive Knowledge Pack:

• Explanation of the legal frameworks;

• Practical steps and guidance on policies, 

procedures and processes;

• Quick reference checklist;

• Specific guidance for adults, young persons and 

children;

• Fixed fee.



Streamlined Process – CoPDoL11*

A new procedure to enable cases to be fast-tracked where:

• There is no issue about the care plan

• The incapable service user will be deprived of his liberty

• The only framework available is through the Court of 

Protection.

1. Family members can be trusted to represent P’s views in 

most cases.

2. Better to make them formal Rule 1.2 representatives.

3. In those cases, P need not be a party.

4. Where no family or unsuitable family – still no need for P to 

be a party – the Court to fill the gap

* N.B. This used to be CoPDoL10



Advice for Streamline Applications

For uncontentious DoL outside care homes and 

hospitals:

1. Use CoPDoL11 Form (Re X) with a witness 

statement to address Charles J’s additional 

factors from Re NRA;

2. Identify, where possible, a family member/friend 

willing to fulfil the representative role;

3. Confirm willingness to act as such (witness 

statement).



Common Pitfalls in Streamline 

Applications

• Disputes that were not identified

• Insufficient detail on the issues of deprivation of 

liberty

• Poor/inadequate documentation

• Failure to provide all of the evidence required –

there’s a checklist on the form!



Bevan Brittan’s Streamline DoL

Portal

• Fixed Fee

• Bespoke, online, interactive tool

• Speedy and cost effective

• Scrutinised by qualified lawyer

• Flexibility

• Secure web-based environment

• Online guidance

Contact: Will.Pickles@bevanbrittan.com

mailto:Will.Pickles@bevanbrittan.com


Tricky Situations



Children and Young Persons



Key Concepts

• Parental Responsibility

• Scope of Parental Responsibility (formerly the 

Zone of Parental Control)

• Gillick competence

• Family Law Reform Act 1969 – YP consent

• Who can provide valid consent?
• Child/YP

• Parental Responsibility

• Court

• Article 5 applies – Local Authority cannot consent 

• DoL vs. normal exercise of parental responsibility:

• Restrictions compared to a child of the same age, station, familial 

background, relative maturity



Legal Framework to Authorise DoL

• DoLS SA not available for those under 18yrs;

• MUST have Court Order:

• Children = Inherent Jurisdiction;

• YP =:

− CoP if incapacitated and not “ineligible” (Case A-

E); or

− Inherent Jurisdiction.



OBSTETRICS AND MENTAL 

HEALTH



Case Study

DD is 35 and has ASD and a mild LD (IQ 60-

70), with a history of childhood physical and

possible sexual abuse and traits of

attachment disorder. She lives with her

partner (who has a more significant LD) -

both are known to health and social services

- in a house with 17 cats, 2 terrapins and a

menagerie of birds. DD and her partner

avoid any contact with support services,

threatening violence.



DD has had 5 children:

• All are raised by permanent substitute carers;

• Attempted to conceal 4 previous pregnancies and 2 

previous deliveries;

• 1 child was delivered at home by her partner 

(instrumental delivery) – it was found at 1 week old and 

the couple were trying to feed it cuppa soup;

• 3 deliveries had been by caesarean section;

• In previous deliveries, DD had:

• suffered a massive PPH; 

• required admission to ICU for an induced coma 

following seizure activity from suspected stroke;

• required admission to hospital for mental health 

treatment.



In 2014:

• DD was suspected to be pregnant with her 6th child

• She and her partner had withdrawn from their local 

community

• Obstetric and midwifery teams were concerned it 

would be a high risk pregnancy

• Psychiatric teams were concerned about DD’s 

mental state if services intervened in her life and if 

another child were removed

• Anticipated that DD could remain fertile for a further 

20 years 



Hearings and Orders Pre-Delivery:

• Forced antenatal scan

• Forced Caesarean section

• Forced short-term contraception (depot) at point of 

delivery and education regarding future contraception and 

assessment of capacity for the same

All interventions required assistance from the police.

DD safely delivered a healthy baby girl by c-section in 

August 2014. She was taken into care.

On delivery, her uterus was “paper-thin”



Hearings and Orders Post-Delivery (by February 

2015):

•Detailed analysis of risks vs. benefits for 

alternative forms of contraception

• Independent expert evidence on fertility and 

contraception

•2x hearings for further forced short-term depot 

contraception

•Forced sterilisation

Understood to be the most invasive intervention authorised

by the CoP at that time.

The Mental Health Trust & Ors v DD & Anor [2015] EWCOP



The Practical Challenges of Obstetrics 

and Mental Health

• Up to 20% - develop mental health problem;

• Suicide = leading cause of death (pregnancy 

and 1st yr post delivery);

• ¼ deaths (1st 6wks-1yr post delivery) = mental-

health related causes;

• £8.1 billion;

• 40% localities – no specialist services;

• 15% localities – sub-recommended level.

LSE and Centre for Mental Health, The cost of perinatal 

mental health problems (2014) 



WHAT THE COURT HAS SAID



The problem

• Increasing number of applications:

• made too late; and/or

• insufficient information and lack of detailed 

evidence;

• Lack of appreciation as to:

• the planning that is required;

• the procedures that have to be followed;

• appropriate timing of application to Court;

• the evidence that is required.



Key Obstetric Case:

NHS Trust v FG [2014] EWCOP 30; Mr Justice 

Keehan:

• FG 24yrs – schizoaffective disorder, detained 

under MHA 1983, pregnant;

• Paranoid delusions about obstetric, midwifery 

and psychiatric care team;

• Application to treat with control, restraint and 

force alternatively for either (a) spontaneous 

labour or (b) induced labour after specified date;

• Spontaneous delivery baby boy 1 June 2014.



Court Guidance:

• Need careful, timely consideration;

• Unlikely pregnancy care can be treated under 

MHA;

• Might be appropriate to use best interest 

decisions and DoLS Standard Authorisation;

• Might need an application to Court;

• Failure to take action in a timely fashion is no

excuse for an emergency application on or 

around time of delivery.



Cases which SHOULD go to Court

• Obstetric plan amounts to SMT:

• Risks to P are higher than for the average 

patient;

• Intervention may cause deterioration in 

mental health;

• Likelihood of need for more than transient 

force/restraint amounting to a DoL;

• Court is only mechanism for authorising

interference;

• Serious dispute.



Bevan Brittan’s Obstetric Mental 

Health Toolkit

• Practical toolkit designed for front-line staff;

• Delivering best care, managing 

organisational risk and implement the right 

legal framework;

• Flowchart to plan lawful and compliant care;

• Training session on legal obligations in these 

cases (1.5hrs);

• Fixed fee.



INTERFACE BETWEEN MCA 

AND MHA



Which regime – MHA or MCA?

• Mental Health Act 1983

• Mental Capacity Act 2005:

• DoLS Authorisation

• Court of Protection Declaration authorising DoL

NB:

• S.28 MCA – if detained under MHA, no jurisdiction for

MCA;

• If P is ineligible for DoLS the CoP cannot authorise any

deprivation of liberty. (s.16A).



Key Concepts

• Ineligibility for DoLS Authorisation/CoP 

Declaration (Cases A-E Schedule 1A MCA 

2005)

• GJ “Gap” – not detained in practice under MHA 

but ineligible for DoLS because Case E;

• Choosing between MHA vs. MCA (no primacy);

• Capacity to consent to admission to hospital 

amounting to an objective confinement



Mental Health Patients: Physical Healthcare

Physical healthcare involving a DoL:

• MHA 1983 cannot be used to authorise any 

treatment or any deprivation of liberty for physical 

healthcare that is not:

• Symptom/manifestation/physical consequence of the 

mental disorder; or

• Unrelated physical illness but has direct impact on 

mental disorder.

• Treatment and DoL for physical healthcare needs:

• Capacitated consent (therefore no DoL); or

• Best interest decision + framework for DoL (s.17 

leave/CTO/CD + DoLS SA/CoP order)



Mental Health Patients: Mental Healthcare

Mental Healthcare involving a DoL:

• Capacitated informal admission MHA 1983; 

• Formal detention MHA 1983; or

• DoLS SA/Court of Protection declaration.



COURT OF PROTECTION



When do I go to the CoP?

Significant Dispute:

• What about?

• Who between?

E.g. Northamptonshire Healthcare NHS Foundation Trust

and others v ML and others [2014] EWCOP 2



What should I do before going to the 

CoP: Significant Disputes

• Bedside Manner

• Full Information

• Cultural/Ethical/Religious

• Second Opinion/Independent Opinion

• Advocate

• Round Table Meeting

• Mediation

• Complaints’ Procedures



When do I go to the CoP?

Where a Court Order provides the appropriate legal

framework:

1. Deprivation of Liberty

• No alternative regime to regularise

Cf. S.16A ineligible for DoLS Sch 1A use inherent 

jurisdiction

2. Article 8 Interference



When do I go to the CoP?

Serious Medical Treatment

• withholding or withdrawal of artificial nutrition and

hydration (ANH) from patients in a persistant vegetative

state (PVS) (non-mandatory subject to conditions as set

out in M –v- A Hospital [2017] EWCOP 19 and NHS

Trust –v- Y [2017] EWHC 2866 (QB))

• organ or bone marrow donation by a person who lacks

capacity to consent

• non-therapeutic sterilisation of a person who lacks

capacity to consent to this

• practice direction 9E no longer applies



Saving life

• You can treat to save life or prevent a

serious/irreversible deterioration whilst a decision is

sought from the Court.



What should I do before going to the 

CoP?

• Can P consent?

• Is the State responsible?

• S.6(3) HRA 1998

• Can the interference be reduced or mitigated?

• Which legal frameworks are available?

• DoLS/MHA 1983?

• Best interest decision?

• Court declaration (s.16A/inherent jurisdiction)



Who should launch CoP

proceedings?

• Health bodies

• Social care bodies

• Care provider

• Family

• P

For further information see – MCA CoP Chapter 8, Paras

8.7-8.10



CoP – the Reality

CoP proceedings are:

• Time consuming

• Costly

• Lengthy

• Stressful.

So…

• Brief the Board;

• Allocate budgets;

• Support staff:

• Resources;

• Pastoral care;

• Practical assistance.



DD – Evidence Required

• Witness Statements (30)

• Risk Assessments (11)

• Care Plans (14)

• Independent Expert Reports (4 experts; 12 

reports)

Leading to:

• Oral Court Hearings (6)

• Orders (12)

• Reporting Restriction Orders (3)



Success stories

The Mental Health Trust, The Acute Trust, The Council v DD and BC

[2014] EWCOP 11/ [2015] EWCOP 4

“13. It is evident from all that I have read and heard that these three public bodies 

have worked closely and collaboratively in seeking to resolve the exquisitely difficult 

issues in this case. I was impressed by the considerable effort, and conspicuous 

care, which they have brought in formulating and presenting this application….they 

have anxiously considered all of the possible options, furnishing the Court with 

careful ‘balance sheet’ analysis of the risks and benefits of the competing options on 

all issues.” (c-section)

“18. Moreover, the detailed written evidence reveals a conscientious endeavour on 

the part of the numerous skilled medical and social care professionals who have 

been involved in DD's life over recent months to engage her in decision-making; 

each has discharged, and continues to discharge, their specialist responsibilities with 

very considerable care and sensitivity, managing, in medical, clinical, legal and 

human terms, an extraordinarily difficult case. I have been impressed by them all, 

and am conscious that this judgment will not fully reflect the diligence and 

thoroughness of the experts' contributions.” (sterilisation) 



Advice from the practitioners… (1)

• Appoint a strong leader/co-ordinator;

• Establish a core team – keep it consistent throughout;

• Ensure core team realise what this entails, that they’re 

engaged, enthusiastic and willing to work flexibly;

• Regular face-to-face meetings for the core team;

• “Human factor” – keep reminding everyone who P is 

and why you are all there;

• Make sure everyone knows what their role is and what 

their “to-do” list is;

• Make sure people understand why you are asking for 

something to be done;



Advice from the practitioners…(2)

• Invest the time in preparation of the documentation…it is 

painful and slightly overwhelming at the time but pays 

dividends in court;

• Block time out in your diary to review medical records 

and draft documents – then double it!

• For every step think “How are we going to implement 

this?” Work through the practicalities and have 

contingencies!

• Brief Directors face-to-face to get top-level support – set 

out the risks if no action is taken;

• Ensure middle-managers are briefed so that support and 

resources are provided.



Bevan Brittan’s CoP, Mental Health 

and Capacity Essentials

• Email alert:

• Updates on important cases;

• Alerts on new guidance; and

• Details on upcoming training events.

Email: healthcarebristol@bevanbrittan.com to join

mailto:healthcarebristol@bevanbrittan.com


Witness Statements: Preparation (1)

Before drafting a witness statement:

• Read:

• All the relevant medical records;

• Relevant policies, protocols, guidelines, algorithms,

national guidance, research/academic articles;

• Internal/independent investigations;

• Complaints/concerns from the family;



Witness Statements: Preparation (2)

• Consider:

• Purpose the witness statement and how it might be

used;

• Who is going to be reading the witness statement;

Judge, family, other parties;

• What will the different audiences be concerned

about?



Witness Statements: Preparation (3)

• Plan:

• What are the key messages that you want to put

across?

• Do you need to exhibit any documentation/evidence

e.g. extracts from the medical records/ policies?



Witness Statements: Format/ Presentation

• Typed

• Numbered paragraphs

• 1.5 line spacing

• Page numbers

• Wide margins

• Justified

• Check spelling and grammar

• Full sentences

• Consistent tense

• Sign and date at the bottom of

each page

• Full dates (day/month/year)

• Express figures numerically (e.g. 5

rather than five)

• Be precise – with dates, times,

attendees;

• Provide the professional

designation of people referred to

• Consistent references (particularly

to the patient e.g. either David or

Mr Jones)

• Refer to any documents exhibited

within the body of the witness

statement (e.g. please see Exhibit

AB 1)



Witness Statements: Style

• Formal and professional (avoid

colloquialisms/slang)

• Choose language carefully – think

about how it may be seen by

others reading the witness

statement

• Clear, accurate and concise

• Avoid jargon/technical terms (or if

used, clearly explain them)

• Layman's terms – the Judge and

the family are unlikely to have

medical knowledge;

• Explain the obvious – whilst it is

obvious to you, it is probably not

obvious to others outside of your

field of expertise (do not take

anything as a given);

• Provide context and relevant

background information

• Personal opinion should be limited

– where it is your view rather than

fact, say so

• Do not stray outside your field of

expertise –

• Write abbreviation in full first with

the abbreviation in brackets, which

can then be used throughout the

rest of the document

• Be factual - but take care if you

use your statement to criticise the

organisation and colleagues



Witness Statements: Order

• Introduction

• Background/context – set the scene

• Key events – chronological sequence – tell the story

• Diagnosis

• Proposal – treatment or care package

• Summary/conclusion



Witness Statements: Content

• Explain your clinical reasoning for your views– this is the most

important part of any witness statement

• Avoid the "ostrich" approach - deal with any errors or omissions –

don’t just hope that they won’t get picked up:

• be careful about how you phrase these

• only comment on errors or gaps that were either yours or within

your responsibility

• be honest and open, but don’t sell your clinical practice short

• Include factual information from the notes (including, where

appropriate, quotations)

• Clarify roles and responsibilities of those involved



Witness Statement: Key Topics (1)

• Diagnosis:

• Explain differential 

diagnoses

• Describe diagnosis –

including presentation and

incidence

• Symptoms

• Risks (particularly of death)

• Progression

• Treatments:

• Alternative treatment

options – benefits, dis-

benefits and risks of each

• Referrals to specialists

• Treatment choice/plan with

reasons

• Aim/purpose of treatment

• Explain process/equipment

• Prospects of success

• Side effects – likelihood



Witness Statement: Key Topics (2)

• Risks:

• Risk assessment

• Identified risks

• Mitigating steps

• Policies/guidance

• Refer to any organisation/

professional/ national

protocol, policy, guidance

• Identify compliance/

departure – explain

reasons for departure

• Legal frameworks

• Identify any relevant legal

frameworks – e.g. consent,

capacity, best interests

• Explain and describe

application of them to the

case



Statements – best interests

• Answer the following questions:

• Will the patient recover capacity?

• What are the patient’s views, if known or expressed?

• What do his family or carers think?

• Is there an Advance Directive, Court Declaration or

decision of an Attorney (LPA)?

• Are there any other relevant circumstances

• In all cases the focus must be on the decision in

question



Witness Statements: Cautionary Tale

• Alteration of clinical records after the event is not

acceptable under or in any circumstance, and will have

serious professional implications

• Witness statement are provided with a statement of

truth – they must be accurate and truthful

• Do not mislead the Court

• Anything you say you may have to explain in Court –

make sure you are entirely happy with the content



Court of Protection 

Practitioner Association

• Group of practitioners – health and social care 

professionals, advocates, IMCAs, IMHAs, BIAs, AMHPs 

and legal representatives;

• Aim – share best practice and influence the 

development of process and procedure;

• National CoPPA (£50 annual membership)

• Regional CoPPA – South West -

https://www.coppagroup.org/region.php?id=south-west

• SW CoPPA – Non-Member Mailing List – email 

healthcarebristol@bevanbrittan.com to join

https://www.coppagroup.org/region.php?id=south-west
mailto:healthcarebristol@bevanbrittan.com


Bevan Brittan’s Training Packages

2-part fixed fee training package relating to Court 

of Protection:

1. MCA and CoP – what do you need to know?

• CoP process and issues

• Deprivation of liberty

• Serious medical treatment

2. Specific Practical Workshops:

• Triage

• Effective communication

• Proactive management of disputes

• Drafting



Simon Lindsay | Partner

for Bevan Brittan LLP

t: 0370 194 1794 

m: 07970 019 453

e: simon.lindsay@bevanbrittan.com

mailto:hannah.taylor@bevanbrittan.com


Hannah Taylor | Senior Associate

for Bevan Brittan LLP

Chair | South West Court of Protection 

Practitioner Association 

t: 0370 194 3046

m: 07500047520

e: hannah.taylor@bevanbrittan.com

mailto:hannah.taylor@bevanbrittan.com


Thank you

This presentation contain information of general interest about current legal issues and is not intended to 

apply to specific circumstances. It should not, therefore, be regarded as constituting legal advice.


